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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

J. R. HECKMANN et al.,

Appellants,

vs.

CARL A. SUTTER et al.,

Appellees.

APPELLANTS' REPLY BRIEF.

This case was submitted to the Court without argu-

ment, and by stipulation appellants were granted five

days within which to reply to the brief of appellees.

Owing to the pendency of an injunction an early de-

cision is respectfully requested, and desiring to file

these points as soon as possible, we limit ourselves to

a brief reply to the new propositions raised by the brief

of appellees.

FIRST. It is said that this Court may not on this

appeal review the evidence at all, and that the assign-

ments of error cannot be considered.

The authorities cited upon this point do not apply to



the present appeal. They refer to appeals from the

Supreme or appellate Court of a territory to the

Supreme Court of the United States, and are founded

upon the terms of the special statute under which such

appeals are prosecuted. That statute, approved April

7, 1874 (18 Stats, at Large, p. 27) provides by Sec-

tion 2:

"Sec. 2. That the appellate jurisdiction of the

Supreme Court of the United States over the judg-
ments and decrees of said territorial Courts in

cases of trial by jury shall be exercised by writ of

error, and in all other cases by appeal according to

such rules and regulations as to form and modes of

proceeding as the said Supreme Court have pre-

scribed or may hereafter prescribe; Provided, that

on appeal, iustead of the evidence at large, a state-

ment of the facts of the case in the nature of a

special verdict, and also the rulings of the Court
on the admission or rejection of evidence when ex-

cepted to, shall be made and certified by the Court
below, and transmitted to the Supreme Court to-

gether with the transcript of the proceedings and
judgment or decree; but no appellate proceediugs
in said Supreme Court heretofore taken upon auy
such judgment or decree, shall be invalidated by
reason of being instituted by writ of error or by
appeal; and provided further, that the appellate

Court may make any order in any case heretofore

appealed, which may be necessary to save the

rights of the parties; and that this act shall not

apply to cases now pending in the Supreme Court
of the United States where the record has already

been filed."

The Supreme Court say, in the cases cited, that the

evidence at large need not be certified to the Court

above, and therefore it was the obvious intent of the

act that the upper Court should not review the evi-

dence.



This appeal is from the District or trial Court of

Alaska, and the jurisdiction of this Court is not derived

from the above statute, but from Chapter Fifty-one of

the act approved June 6, 1900, entitled: "An act mak-

ing further provision for a civil government for Alaska,

and for other purposes." This Chapter Fifty-one (31

Stats, at Large, 414) provides, by Section 508:

"Sec. 508. All provisions of law now in force

regulating the procedure aud practice in cases

brought by appeal or writ of error to the Supreme
Court of the United States or to the United States

Circuit Court of Appeals for the ninth circuit, ex-

cept in so far as the same may be inconsistent

with any provision of this act, shall regulate the

procedure and practice in cases brought to the

Courts, respectively, from the District Court for

the District of Alaska. The provisions of this

chapter shall apply to all cases pending in the

District Court of Alaska at the time this act takes

effect."

This Court, therefore, on an appeal from the District

Court of Alaska, adopts the general procedure applica-

ble to cases brought by appeal from the Circuit Court.

This is an appeal in equity, and therefore "the whole

" case is before the Court and it is bound to decide the

" same, so far as it is in a condition to be decided,

" on its merits".

Waterloo Mining Co. vs. Doe, 82 Fed Rep. 45 and

cases cited.

Nor is the Court here required to review the findings

of a trial Court based upon conflicting evidence, because

the assignments of error upon which we rely and the

points made at the opening all are based upon the ad-

mitted facts, and in very large part the evidence quoted



is that of the complainants below.

On an appeal from the District Court of Alaska, this

Court has frequently reviewed the evidence, e. g.,

Alaska Gold Mining Co. vs. Muset, 114 Fed. Rep. 66,

and it would be a novel point in practice if it were now

held that all these decisions had been made upon an

erroneous theory.

SECOND. It is claimed that the transcript of

record is not complete because it does not contain cer-

tain oral testimony alleged to have been submitted to

the trial judge at the granting of the preliminary in-

j unction.

This is not an appeal from an interlocutory order, but

from a final decree, and the record contains all the pro-

ceedings which can have any possible reference to such

final decree. It therefore complies with Subdivision 3,

Rule XIV, which is:

"No case will be heard until a complete record

containing in itself and not by reference all the

papers, exhibits, depositions and other proceedings

which are necessary to the hearing of this Court,

shall be filed."

Affidavits filed for use on preliminary motious are

not a part of the record. k

Evans vs. Stettnisch, 149 U. S. $05.

What constitutes the record is provided by Sections

750 and 698 of the Revised Statutes.

It will be noted that the papers sent up must be such

" as may be necessary on the hearing of the appeal",

and such also is the language of Subdivision 3, Rule

XIV, above quoted. It is the appellate tribunal that



decides what is "necessary".

The Supreme Court has frequently condemned the

practice of bringing up unnecessary papers and proceed-

ings.

Railway Co. vs. Stewart, 95 U. S. 279;

Craig vs. Smith, 100 U. S. 226.

It is only by way of inference that we know that any

testimony was submitted to the trial judge at the grant-

ing of the preliminary injunction. What the evidence

was does not appear, and it is the duty of the appellee to

show the Court that a ''necessary" part of the record has

been omitted.

The jurisdiction of this Court is not defeated by ir-

regularity in the transcript or in its certification.

Burnham vs. Railway Co., 87 Fed. 168,

and it was the duty of the appellee to suggest a dimi-

nution of the record and ask for certiorari if he wished

the matter in question to be brought before this Court.

Nashua & Lowell R. Co. vs. Boston R. Co., 61

Fed. 237.

THIRD. Appellees have replied to the first point of

our opening brief, to the effect that the record title is

not in complainants,by stating that although the deed from

Dickson to Berry is subsequent in date to the deed from

Berry to the Tongass Packing Company, nevertheless

they were recorded at the same time, and therefore the

conclusion is "irresistible" that the deeds were deliv-

ered at the same time.

We think a deed is presumed to have been executed

and delivered on the day on which it is dated, and not

on the day when it is recorded. This presumption is
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greatly strengthened when, as here, both deeds are ac-

companied by an acknowledgment made on the same

day that the respective deeds were dated.

Fowler vs. Merrill, 1 1 Howard 375;

Pescault vs. Cochran, 34 Fed. 358;

Treadzvcll vs. Reynolds, 47 Cal. 171;

Cover vs. Manaiuay, 115 Pa. St. 338;

Ency ofLaw, 2nd Ed. Vol 8, p. 730.

There is no evidence that the date of the deed is

not the correct date of its execution and delivery; and

therefore the record introduced by appellees affirmat-

ively shows that they do not own the legal title to the

upland in question.

But it is said that "the fact that since the execution

" of the deed Berry has made no claim to the property,

" puts the matter beyond doubt".

We know of no evidence in the record which shows

whether Berry has or has not made any such claim.

Nor from this record does it appear in what way Berry

does not own the property; for the complainants them-

selves introduced deeds which lodged the title in him,

and the presumption is that he has continued to be the

owner. Nor is there any evidence of adverse possession,

because, as shown elsewhere, complainants have not

been in possession of the land, much less is there any

showing that any holding was adverse to Berry.

FOURTH. It is claimed that points three, five, six

and seven made in the opening brief are not supported

by sufficient assignments of error. These points all

refer to the proposition that the complaint does not

state facts sufficient to constitute a cause of action.



Such a question may be argued in the appellate Court

without any assignment of error, because the sufficiency

of the complaint to state a cause of action is so funda-

mental that it can be raised at any time, either in the

trial or the appellate Court. Furthermore, the Court

will, by Rule XI "notice a plain error not assigned",

and has frequently done so.

Russell vs. Bonn, 83 Fed. 976;

Flagner vs. Kidd, 78 Fed. 341;

U. S. Tenn. R. R., 176 U. S. 242.

Again this point is made by the eleventh assignment

(p. 382) which is:

" Because the evidence shows that the complainants

" have not nor has any one of them, an exclusive

" right of using said tide lands or of fishing therefrom."

This assignment is, it is true, made to the sufficiency

of the evidence, but it is immaterial whether it is the

complaint or the evidence which fails to establish the

case. The evidence certainly goes no farther than

the allegations of the complaint, and a question which

" though not presented by an explicit specification of

" error so underlies other questions that a complete

" and final disposition of the case would be impossible

" without deciding it" will be considered by the Appel-

late Court.

Andrews v. National Foundry Works, 77 Fed. 774.

FIFTH. It is next said that "it will be accepted by

" this Court as established beyond controversy, thatap-

" pellees and their predecessors have possession and

" have had possession of the premises described in the

" decree and in the complaint".



8

To which we reply that we do most vigorously deny

this contention, because it is apparent from the exhibits

and evidence submitted by the appellees themselves,

that the}' have not possession of these premises. The

theory under which they claim possession is undoubt-

edly that referred to in the brief, page 9, in which it is

said:

"It appears from the testimony of M. E. Martin
that appellees have erected improvements which
they use in connection with the uplands and with

the tide lands in dispute, of the value of about

forty thousand dollars." (Italics ours.)

Counsel does not claim that any of these improve-

ments are on the tract in controversy.

Therefore, with equal force, we say that the Alaska

Packers Asociation is in possession of this upland,

because it has used it and the tide lands in connection

with its business.

It is significant that counsel have not quoted or re-

ferred to any testimony which disproved the certified

exhibits on file or which tends to show that claimants

have the slightest right whatever, either legally or

possessory, to the upland bordering on the space of six

hundred feet from which appellants have been enjoined

from fishing.

SIXTH. It is said that the theory upon which the

trial Court proceeded is immaterial.

This is true. But our objection is more fundamental.

It is that the conclusions of law of the trial Court are

not embraced within the issues raised by the complaint.

The complaint sets up certain facts attempting to prove

an alleged exclusive right of fishery. The conclusions



of law are, that complainants are entitled to an "exclu-

" sive right of way to deep water". There is not any

statement in the complaint showing that complainants

ever claimed a right of way, or that any such right had

been infringed. They have therefore asked for one

thing and the Court below has given them quite

another thing.

SEVENTH. Emphasis is laid upon the fact that

the fishing of the appellants is "unfair" in that they

have invaded the territory of a rival cannery.

It is but proper in this connection to refer to the fact

that the Alaska Packers Association obtained fish from

this location for nearly eight years before the cannery

of complainants was built, and that it was one of the

principal sources of supply to which it looked.

If there be auy custom among fishermen which would

give to the cannery which first gets its fish from a par-

ticular locality an exclusive right to that locality, then

it is apparent that it is the Alaska Packers and not the

complainants who are entitled to this one.

Nor is there any proof that the complainants here

have not themselves sought to get fish in other lo-

cations where the Alaska Packers Association has

fished.

The record then is entirely too meager for the Court

to determine the respective rights of the parties when

tested by any custom among fishermen, even if it be

thought fitting so to do.

It is proper also to here state that other companies

have frequently invaded fishing ground which the
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Alaska Packers Association has used exclusively for

many years, as at Karluk, on Kodiak Island, and the

right of such invading company has been sustained by

the Courts. Vide Pacific Steam Whaling Co. vs. Alaska

Packers Association, Superior Court of the City and

County of San Francisco, State of California.

We do not think that one law should be applied at

Karluk and another at. Ketchikan, or that, to use a

rural expression, we should be hit "a-going and a-

coming".

Respectfully submitted,

Oscar Foote,

Chickering & Gregory,

Solicitors for Appellants.


